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Who engages in it? Defendants are often wealthy, or at least upper-
middle class, professionals, and have led otherwise exemplary lives.

How do you commit insider trading? It is not very difficult, and much
of it evades detection.

What is the motive for trading? Many defendants assert their
innocence, some long after serving a term of imprisonment, and deny
they intended to do anything illegal.

Who are the victims of insider trading? There is no clear victim of the
crime, unlike most other criminal offenses.

When did it become a crime? There is no statute specifically
prohibiting insider trading, and it is largely a creation of the federal
courts, including the Supreme Court.
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Martha Stewart Ivan Boesky

Michael Milken Gordon Gekko
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It was Pride that 
changed angels 
into devils; it is 

humility that 
makes men as 

angels.
St. Augustine
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Intel announced offer to purchase at $63.54 per share before 
the opening of the market on March 13.
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U.S. SECURITIES AND EXCHANGE COMMISSION

Litigation Release No. 23789 / March 24, 2017 – SEC Obtains Asset Freeze in
Suspected Insider Trading on Mobileye N.V. Acquisition

The Securities and Exchange Commission today announced it has obtained an
emergency court order to freeze the assets of two Israeli traders who used brokerage
accounts in the U.S. to reap nearly $5 million in trading profits in advance of the March 13,
2017, announcement that Intel Corp. had agreed to acquire Israel-based Mobileye N.V.

According to the SEC's complaint filed in federal court in New York, before market
opening on Monday, March 13, Intel announced that it had agreed to acquire Mobileye
through a tender offer for approximately $15.3 billion, or $63.54 per share. The announced
purchase price was a 34.4 percent premium over Mobileye's closing price on Friday,
March 10, of $47.27 per share. After the announcement, Mobileye opened at its high for the
day, $61.51, and closed at $60.62 per share, a 28 percent increase over its March 10
closing price.

The SEC alleges that Ariel Darvasi and Amir Waldman were in possession of
material nonpublic information about the impending acquisition when they purchased
Mobileye securities. On the morning of March 2, Darvasi liquidated all of the
securities in his account and that afternoon, he purchased 30,000 shares of Mobileye
worth nearly $1.4 million. On March 13, 2017, Darvasi sold 100 Mobileye shares for a
realized gain of $1,473.45. The unrealized gain on his remaining 29,900 shares is
approximately $427,000.
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INSIDER TRADING: DON’T TRY THIS AT HOME!
Options: give the owner the right to purchase (call option) or sell (put option)

100 shares of a company’s stock at a stated price (strike price) by a specific date
(expiration).

Pricing: IBM Stock = $100 per share

IBM May 110 call option = $.875 per K

($.875 x 100 = $87.50 per contract)

Nonpublic Information: X Corp. will make a hostile offer for IBM at $125 per
share that will be announced on Friday morning.

Insider Trading: Purchase a May 110 call option at $.875 on Wednesday, and
after the announcement on Friday, the stock price increases $22 to $122 and
each option is worth approximately $12 per contract—a profit of $1,112.50, or
1,300%, in two days.

Insider trading on negative information is possible through the sale of stock 
(including a “short sale”) and transactions in options (buying puts or selling calls)

8



WSJ Nov. 13, 2013
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Provides
“fairness”

Assures 
market

integrity

Reduces
the “cost 

of capital”

Protects
“property”
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WHO IS THE VICTIM OF INSIDER TRADING?

Purchasers or sellers (opposite party)?
The corporation whose securities are traded?
The “owner” of the information (if it is other than
the corporation whose securities are traded)?
The market?
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SECTION 10(B) & RULE 10B-5
Section 10(b)

It shall be unlawful for
any person to use or
employ in connection
with the purchase or
sale of any security any
manipulative or
deceptive device or
contrivance

Rule 10b-5
a) Employ any device, scheme or
artifice to defraud;
b) Make any untrue statement of
material fact or omit to state a
material fact; OR
c) Engage in any act, practice, or
course of business which
operates or would operate as a
fraud or deceit
In connection with the
purchase or sale of any
security
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SE C V. TE XAS GUL F  SUL PHUR (1968): K-55

Timmins, Ont.
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EMPLOYEE INSIDERS
Purchased 7,700 shares & 12,300 call options.

Stock Price Changes:

Nov ’63 = $17
Mar 31 ’64 = $26
Apr 10 ’64 = $30
Apr 16 ’64 = $36
May 15 ’64 = $58

Estimated Gain = $22 million on options 
and $125,000 on stock (based on average 

security purchase price of $28 per share).
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THEORY OF 10B-5 FRAUD
 “Rule [10b-5] is based in policy on the justifiable expectation of the

securities marketplace that all investors trading on impersonal
exchanges have relatively equal access to material information.”

 Insider Trading Rule: “[A]nyone in possession of material inside
information must either disclose it to the investing public, or, if he is
disabled from disclosing it in order to protect a corporate confidence, or
he chooses not to do so, must abstain from trading in or recommending
the securities concerned while such insider information remains
undisclosed.”

 “The core [pun intended?] of Rule 10b-5 is the implementation of the
Congressional purpose that all investors should have equal access to the
rewards of participating in securities transactions . . . The insiders here
were not trading on an equal footing with the outside investors.”

Why is this “fraudulent”?
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Hostile Offeror Target Corp.

Investment Bank

Pandick Press/
Vinny Chiarella

Duty of trust and 
confidence?

What would you call Chiarella if he 
took home paper from Pandick Press?
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CH IARE L L A OMISSION
Breach of fiduciary duty or other duty of trust 

and confidence + Trading = Omission
(Breach of duty required for an“abstain or 

disclose” rule violation) 

• “[A] purchaser of stock who has no duty to a prospective
seller because he is neither an insider nor a fiduciary has
been held to have no obligation to reveal material facts.”
• “Petitioner’s use of that information was not a fraud under
§10(b) unless he was subject to an affirmative duty to
disclose it before trading.”
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DEATH OF THE POSSESSION THEORY?
“[N]either the Congress nor the Commission ever
has adopted a parity-of-information rule.”
“Section 10(b) is aptly described as a catchall
provision, but what it catches must be fraud. When
an allegation of fraud is based upon
nondisclosure, there can be no fraud absent a
duty to speak.”
Who were the victims of Chiarella’s “fraud”?
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D IRKS V. SE C (1983)
Equity Funding

Secrist (officer)

Ray Dirks

Client* Client* Client*

Fiduciary Duty

Tip?

* Sell Equity Funding shares before disclosure, unclear whether 
Dirks received any benefit from providing information (“tip”)
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TIPPEE’S CH IARE L L A DUTY
 “[A] tippee assumes a fiduciary duty to the shareholders of a

corporation not to trade on material nonpublic information only when
the insider has breached his fiduciary duty to the shareholders by
disclosing the information to the tippee and the tippee knows or
should know that there has been a breach.”

 “In determining whether a tippee is under an obligation to disclose or
abstain, it this is necessary to determine whether the insider's ‘tip’
constituted a breach of the insider's fiduciary duty. All disclosures of
confidential corporate information are not inconsistent with the
duty insiders owe to shareholders.”

 “[T]he test is whether the insider personally will benefit, directly or
indirectly, from his disclosure. Absent some personal gain, there has
been no breach of duty to stockholders.”
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SALMAN V. UNITE D  STATE S (DECEMBER 2016)
Maher Kara

(Citibank)

Michael Kara

(Older Brother)

Bassam Salman

(Maher B-i-L
Michael Friend)

Fiduciary Duty?

Benefit?

“The evidence at trial established that Maher and Michael enjoyed a 
‘very close relationship.’ Maher ‘love[d] [his] brother very much,’ 

Michael was like ‘a second father to Maher,’ and Michael was the best 
man at Maher’s wedding to Salman’s sister. Maher testified that he 

shared inside information with his brother to benefit him and with 
the expectation that his brother would trade on it.”

$1.5m profits
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GIFTS ARE GOOD ENOUGH
 “We adhere to Dirks, which easily resolves the narrow issue

presented here.”

 “Dirks specifies that when a tipper gives inside information to ‘a
trading relative or friend,’ the jury can infer that the tipper meant to
provide the equivalent of a cash gift. In such situations, the tipper
benefits personally because giving a gift of trading information is the
same thing as trading by the tipper followed by a gift of the proceeds.”

 “To the extent the Second Circuit [in United States v. Newman] held that
the tipper must also receive something of a ‘pecuniary or similarly
valuable nature’ in exchange for a gift to family or friends, we agree
with the Ninth Circuit that this requirement is inconsistent with Dirks.”

How close does the friendship need to be to qualify as a “gift”?
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INSIDER TRADING: CLASSIC THEORY
Chiarella: Breach of fiduciary duty/other duty of trust and

confidence + trading = Omission (includes temporary insiders
such as lawyers, investment bankers, accountants, etc.)

Dirks: Tippee can assume the fiduciary duty of the tipper when
the tip breaches the tipper’s fiduciary duty (quid pro quo) and
triggers the “abstain or disclose” rule, which is violated by the
tippee’s trading.

Salman: “when a tipper gives inside information to ‘a trading
relative or friend,’ the jury can infer that the tipper meant to
provide the equivalent of a cash gift.”
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TIPPER/TIPPEE VIOLATION
1. Fiduciary Duty/duty of trust & confidence owed by

the tipper to company whose shares are traded.
2. Tipper’s Purpose for disclosing (quid pro quo):
 Pecuniary benefit
 Reputational benefit from disclosure
 Gift (Friends & Family?)

3. Tippee Scienter (knew or should know that given
information in breach of fiduciary duty).
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WHAT IS THE SCOPE OF LIABILITY?
Tipper liable for any gain by tippee(s).
Tippee steps into the shoes of the tipper by
assuming tipper’s fiduciary duty.
Tippee liable for own gains + any subsequent
(“downstream”) tippees who trade on the tips.
How far down the chain can it be traced?
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The Tipping Chain
United States v. Steinberg
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CAN YOU GET THE NEXT VINNY CHIARELLA?

Offeror Target Corp.

Investment Banker

Purchaser

Downstream Tippee

Duty of trust & 
confidence?

Potential Transaction
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James H. O’Hagan
Partner

Scandal is a rare commodity in Minneapolis, a city known for its strong sense of community, old-
fashioned work ethic, comparatively clean politics and responsible corporations. And the O'Hagan 
affair is the biggest business scandal Minneapolis has witnessed in years, denting the image many 
people here had of the city as a place somehow removed from the shady practices they view as 
prevalent elsewhere in American business.  'This is really quite shocking to the people of Minneapolis,'' 
said Norman E. Bowie, who holds a chair in corporate responsibility at the University of Minnesota's 
graduate school of business. New York Times,  January 20, 1990. 29
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Grand Met Pillsbury

Dorsey & Whitney

O’Hagan takes information 
from partner’s office

O’Hagan purchases
Pillsbury stock & call options

(profit = $4.3 million)

Breach of A
Fiduciary Duty?

Considering Hostile
Tender Offer

In connection with the 
purchase of a security?

• 41-month prison term on federal insider trading charges
• 30-month prison term on state embezzlement charges

?
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FRAUD
Section 10(b) [deceptive device] “does not confine its
coverage to deception of a purchaser or seller of
securities.”
“he deceives the source of the information and
simultaneously harms members of the investing
public.”
When does the fraud occur: “the fiduciary’s fraud is
consummated, not when the fiduciary gains the
confidential information, but when, without disclosure to
his principal, he uses the information to purchase or
sell securities.”
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 “[A] fiduciary’s undisclosed, self-serving use of a principal’s
information to purchase or sell securities, in breach of a duty of loyalty
and confidence, defrauds the principal of the exclusive use of that
information. In lieu of premising liability on a fiduciary relationship
between company insider and purchaser or seller of the company’s
stock [i.e. Chiarella], the misappropriation theory premises liability on
a fiduciary-turned-trader’s deception of those who entrusted him with
access to confidential information.”

 “We observe, first, that misappropriators, as the Government describes
them, deal in deception.”

Congruity: “it makes scant sense to hold a lawyer like O’Hagan a
§10(b) violator if he works for a law firm representing the target of a
tender offer, but not if he works for a law firm representing the
bidder.”
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Grand Met Pillsbury

Dorsey & Whitney

O’Hagan takes information
From partner’s office

O’Hagan purchases
Pillsbury stock & call options

(profit = $4.3 million)

Breach of A duty to D&W

Considering Hostile
Tender Offer

Harm to investors selling 
shares/call options

+
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The SEC sued six defendants for
trading in the shares of Florida East
Coast Industries before the
announcement of $3.5 billion buyout
offer from a private investment firm,
earning profits of over $1 million.
Two defendants worked at the
Jacksonville rail yard and suspected
something was up when they saw
“people dressed in business attire”
taking tours of the rail yards. Their
curiosity was further piqued by a
day-long rail trip by the investment
firm in a special train car reserved
for visitors. A jury in 2014 found
that four defendants did not
engage insider trading. Two
settled before trial. 37



Mark Cuban, billionaire owner of the
Dallas Mavericks, was charged by
the SEC with insider trading. He
spoke with the CEO of a company in
which he had a substantial in-
vestment who informed him that it
planned to sell additional shares in a
PIPE offering, which would drive the
share price down. The CEO said
Cuban responded, “Well, now I’m
screwed. I can’t sell.” He then sold
his shares, avoiding a loss of over
$750,000. Cuban denied making the
statement. On October 16, 2013, a
jury found he was not liable after 3
hours of deliberations. 38



Computer hackers from Ukraine
accessed the computer servers of
three business news companies that
distribute information about
corporate developments to the
media. They learned in advance
information about earnings and
transactions before disclosure to the
public. Hackers obtained over
150,000 press releases and sold
them to four U.S. traders with ties to
Ukraine, who the SEC claims earned
over $100 million from their trading.
Thirty-two defendants were charged.
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“Scott London, a senior partner at a Big 4 accounting
firm, shared inside secrets to help a buddy in a tight
financial spot. After following the rules for 26
years, why would he commit fraud? Insider
traders — mostly males — do it for the money, of
course, but they’re also influenced by hubris,
feelings of conquest, playing seduction games and
adrenaline highs.” Andrew Snyder, “Besides Greed,
What Motivates Insider Traders?”, March 14, 2017.
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Raj Rajaratnam Danielle Chiesi
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Hector Ruiz
former CEO and Chairman

of AMD
Robert Moffat

Senior VP of IBM
Danielle Chiesi
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Zvi Goffer

Jason Goldfarb

Brien Santerlas

Arthur Cutillo
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Tom Davis, former chairman of 
Dean Foods: 
“Tom Davis is morally
corrupt. He’s a womanizer, a
bad husband, and he stole
money from a charity he
ran.” Billy Walters

Phil Mickelson
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Sean Stewart, former
investment banker at JP
Morgan Chase and
Perella Weinberg

Robert Stewart

“I can’t believe it. I handed
you this on a silver platter and
you didn’t invest.”
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11 years

10 years

30 months

30 months

30 months

3 years

14 months
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